598	THE LAW OF IMMOVABLES
must comply with the formalities prescribed by the internal law
of the situs for a purely domestic transaction containing no
foreign element. Thus it has been held in a case decided before
the Wills-Act, 1837, that a devise which was valid by the lex
domicilii of the testator was ineffectual to pass English land,
since it was not attested by three witnesses as required by the
Statute of Frauds.1 Nevertheless, it does not inevitably follow
that a local formality must in all circumstances be observed.
Everything depends upon how it is regarded by the lex situs
itself. This law may, indeed, regard it as essential for every
conveyance, no matter where or by whom executed. On the
other hand it may regard the formality as necessary only for
conveyances completed within the jurisdiction.2
a contract The universal recognition that the lex situs is paramount in
to transfer ^jg respect does not, however, conclude all difficulties. The
g°VCbyCa generality of the rule and the sweeping manner in which it is
different usually stated are apt to lead to error unless we notice the
pnacip e distinction between an actual transfer of land and a contract
to transfer.3 Any transaction or instrument which purports to
change, then and there, the ownership of immovables must
satisfy the formal requirements of the lex situs. But a different
position arises where the inquiry relates not to the actual
transfer of some interest, but to the rights and liabilities of the
parties under a contract relating to immovables. Is a contract
by A that he will transfer some interest in land to B necessarily
and exclusively to be governed by the lex situs ?
Suppose, for instance, that A and B make a contract in England
whereby A agrees to grant a mortgage to B of land situated in South
Africa. If the contract is valid by English law but is not in the form
required by South African law for the creation of a mortgage, will an
English court uphold the contract, or will it refuse to do so on the
ground that the formalities of the situs have not been satisfied ?
On  ^ Jurists give varying answers to the question. Thus, in the
FSla figkth edition of Story's Commentaries it is stated that 'as to
validity of immovables, no contract is binding or obligatory unless the
coatnct contract *s made with the forms and solemnities required by
governed the local law where they are contracted (lex situs}',4 It seems
by its	'	x	'
proper law     i Coppin v. Coppin (1725), 2 P. Wms. 291; 24 E.R. 735.
2	Cook, op. cit., pp. 265 et seqq.; cf. supra, pp. 589-90. In the U.S.A. many
statutes have expressly provided that a transfer shall be valid if the formalities of
the pkce of execution are observed.
3	Dicey, p. 517.
4	By Bigelow, s. 372/1 Tne word 'contracted* is curious.

